COALITION FOR CAREER FREEDOM

ENABLING WORKERS WITH THE FREEDOM AND
FLEXIBILITY TO MAKE A LIVING

We oppose legislation (House Bill 4390 et seq.) creating a problematic “ABC test” for independent
contractors. Here are the top things to know about this proposal:

The legislation seeks to limit the ability of ALL employers to use independent contractors. Under HB 4390,

for a worker to be properly classified as an independent contractor, companies would need to establish the

individual meets all three components of the ABC test:

1. “The individual is free from control and direction of the payer in connection with the performance of the
work, both under contract and in fact.”

2. “The individual performs work that is outside the usual course of the payer’s business.”

3. “The individual is customarily engaged in an independently established trade, occupation, or business of
the same work performed by the individual for the payer.”

Can’t be fixed through exemptions. California, which adopted an ABC test in 2019, now exempts over 109
types of workers. Additional exemptions are under consideration and are dragging out what has already been
a prolonged, unnecessary and messy process. Additionally, these exemptions have not solved the issue and
instead created a system of winners and losers. Some of CA’s exemptions include most outside salespeople;
insurance underwriters, auditors, and risk managers; medical professionals; other licensed professions (e.g.,
lawyers, engineers, accountants); investment advisers; grant writers; graphic designers; freelance writers; real
estate professionals; most bona-fide business-to-business relationships; and more. The Michigan bill contains
no exemptions as written.

Under the ABC test, workers are presumed to be employees. HB 4390 would require employers to bear the
burden of proof, by a preponderance of evidence, that they did not misclassify someone as an independent
contractor and prove all three factors.

Michigan has an independent contractor test today. Recent court decisions, including Benion v LeCom,
returned the classification determination to the long standing "economic-reality test." This 6-factor test
considers permanency of the relationship; degree of skill; the worker's investment in tools; the worker's
opportunity for profit/loss; degree of control over the work; and whether the service rendered is an integral
part of the employer's business.

The bills contain steep penalties for misclassification—including prison time. HB 4390 and related bills in the
package would drastically increase the penalties for misclassifying a worker and egregious or repeated
offenses could lead to years-long prison sentences. The fines for such violations would also be increased ten-
fold and encourage workers to bring their own complaints of misclassification under the legislation (and obtain
3x the amount of wages and fringe benefits wrongfully withheld). Finally, the legislation directs the Attorney
General to establish an enforcement unit and allows whistleblowers to get a bounty (up to 30% of the penalties
collected through such enforcement).

The bill negatively impacts workers. If the Legislature forces more employers to classify more workers as
employees, those individuals may lose the flexibility they desire (e.g., more control over how, where and when
they work and/or how they carry out their duties) and jobs may be lost. The California law has proven
unpopular with voters, who repudiated the state’s similar law as applied to gig-economy drivers by passing a
constitutional amendment (Proposition 22) to overrule California’s law.
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ASSOCIATED BUILDERS AND
CONTRACTORS OF MICHIGAN

ASSOCIATION OF LANGUAGE
COMPANIES

BARRY COUNTY CHAMBER
BAY AREA CHAMBER OF COMMERCE
BIG | MICHIGAN

BRADFORD WHITE CORPORATION,
MIDDLEVILLE

BRICKWAYS, TRAVERSE CITY

BRONNER'sS CHRISTMAS
WONDERLAND, FRANKENMUTH

CADILLAC AREA CHAMBER OF
COMMERCE

DECENTRACARE, GRAND RAPIDS
DETROIT REGIONAL CHAMBER OF
COMMERCE

FLINT & GENESEE CHAMBER
FOUNDRY ASSOCIATION OF
MICHIGAN

FRESH PERSPECTIVE HOME CARE,
PORTAGE

GOSEN TOOL AND MACHINE,
SAGINAW

GRAND RAPIDS CHAMBER
GREATER BRIGHTON AREA
CHAMBER OF COMMERCE

GREATER LENAWEE CHAMBER OF
COMMERCE

HEALTHBAR, GRAND RAPIDS
HIGHPOINT ELECTRIC, BELMONT

HOLLY AREA CHAMBER OF
COMMERCE

HOME BUILDERS ASSOCIATION OF
LIVINGSTON COUNTY

HOME BUILDERS ASSOCIATION OF
MICHIGAN

INSURANCE ALLIANCE OF MICHIGAN
JACKSON COUNTY CHAMBER OF
COMMERCE

JAMES BURG TRUCKING COMPANY,
WARREN

JUDE'S BARBERSHOP (26
LOCATIONS ACROSS MICHIGAN)
LANSING REGIONAL CHAMBER OF
COMMERCE

MICHIGAN AGRI-BUSINESS
ASSOCIATION

MICHIGAN ASSOCIATION OF CPAS
MICHIGAN ASSOCIATION OF
TIMBERMEN

MICHIGAN BANKERS ASSOCIATION
MICHIGAN FARM BUREAU

MICHIGAN GAS & ELECTRIC
ASSOCIATION

MICHIGAN GROUND WATER
ASSOCIATION

MICHIGAN LICENSED BEVERAGE
ASSOCIATION

MICHIGAN MANUFACTURERS
ASSOCIATION

MICHIGAN PRESS ASSOCIATION
MICHIGAN REALTORS

MICHIGAN RESTAURANT & LODGING
ASSOCIATION

MICHIGAN RETAILERS ASSOCIATION
MIDLAND BUSINESS ALLIANCE
MICHIGAN STATE MEDICAL SOCIETY
MICHIGAN TRUCKING ASSOCIATION
NATIONAL ASSOCIATION OF
INSURANCE AND FINANCIAL
ADVISORS

NATIONAL FEDERATION OF
INDEPENDENT BUSINESS MICHIGAN
NORTHERN MICHIGAN CHAMBER
ALLIANCE

NuU-WooOL Co. INC., JENISON

PLYMOUTH COMMUNITY CHAMBER
OF COMMERCE

POTATO GROWERS OF MICHIGAN,
INC.

ROBINETTE'S APPLEHAUS AND
WINERY, GRAND RAPIDS

SAGINAW COUNTY CHAMBER OF
COMMERCE

SMALL BUSINESS ASSOCIATION OF
MICHIGAN

SOUTHERN WAYNE COUNTY
REGIONAL CHAMBER

THREE RIVERS AREA CHAMBER OF
COMMERCE

SOUTHWEST MICHIGAN REGIONAL
CHAMBER

THREE RIVERS AREA CHAMBER OF
COMMERCE

TRAVERSE CONNECT
WEST MICHIGAN PoLicY FORUM

WYOMING-KENTWOOD AREA
CHAMBER OF COMMERCE



